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Formation Basics
A person “assents” to a 
contract by objectively 
manifesting an [1] intent to be 
bound through [2] overt acts 
or words



The -Wrap Taxonomy

Chabolla v. ClassPass Inc., 2025 WL 630813 (9th Cir. Feb. 27, 2025)



“Browsewrap” (a/k/a “not a 
contract”) = ~0% chance



“Sign-In-Wrap” = 90% 
chance



“Clickwrap” = 99% chance



The -Wrap Taxonomy Has Failed
• Incomplete taxonomy => courts miscategorize, make up 

new nodes, or ignore it entirely
• Courts pixel-police to exacting standards
• Due to the differences between “clickwrap” and “sign-in-

wrap,” courts implicitly expect 2-click formation
• Chabolla dissent: the decision “will drive websites to the only 

safe harbors available to them, the clickwrap or scrollwrap 
agreements”

• Formation = too important to get legally creative or cute 
<= maximize your percentages



Goldman’s “Best Practices” 
for Formation

• Shout, don’t whisper, the call-to-action
• Use clear conditional call-to-action wording
• 2-click processes are a formation “safe 
harbor”

• No formation leaks
• Keep admissible evidence



Amending TOSes
•THE BAR KEEPS GOING UP, especially to 
show consumers were notified
•Is email notice enough?
•Don’t be subtle or cute

•Follow TOS’s specified procedures and 
keep good evidentiary records

•Consumers need bona fide options to say 
no




