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Formation Basics

A person “assents” to a
contract by objectively

manifesting an [1] intent to be

bound through [2] overt acts
or words
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The -Wrap Taxonomy

Term Ninth Circuit’s Definition

“Browsewrap” | “the user accepts a website’s terms of use merely by browsing the site,
although those terms are not always immediately apparent on the
screen. Courts consistently decline to enforce browsewraps”

“Clickwrap” “the website presents its terms of use in a pop-up screen and the user
accepts those terms by clicking or checking a box stating she agrees.

Courts routinely enforce clickwraps”

“Scrollwrap” “the user must scroll through all the terms before the website allows
her to click a box to agree...[this] provides the strongest notice and are
usually enforced”

“Sign-in-wrap’ | “a sign-in wrap lives somewhere 1n the middle: the website provides a
link to terms of use and indicates that some action may bind the user
but does not require that the user actually review those terms”

Chabolla v. ClassPass Inc., 2025 WL 630813 (9th Cir. Feb. 27, 2025)



“Browsewrap” (a’k/a “nota
contract’) = ~0% chance
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“Sign-In-Wrap” = 90% f*\
chance
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“Clickwrap” = 99% chance =
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The -Wrap Taxonomy Has Failed g

* Incomplete taxonomy => courts miscategorize, make up
new nodes, or ignore it entirely

« Courts pixel-police to exacting standards

* Due to the differences between “clickwrap” and “sign-in-
wrap,” courts implicitly expect 2-click formation
» Chabolla dissent: the decision “will drive websites to the only

safe harbors available to them, the clickwrap or scrollwrap
agreements”

* Formation = too important to get legally creative or cute
<= maximize your percentages



Goldman’s “Best Practices” ﬂ
for Formation

* Shout, don’t whisper, the call-to-action
» Use clear conditional call-to-action wording

» 2-click processes are a formation “safe
harbor”

* No formation leaks
» Keep admissible evidence



Amending TOSes f'“

 THE BAR KEEPS GOING UP, especially to
show consumers were notified

*Is email notice enough?
Don’t be subtle or cute

*Follow TOS's specified procedures and
keep good evidentiary records

*Consumers need bona fide options to say
no
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Updated Terms of Service

We updated our Terms of Service, which contain new information on the process for
resolving disputes with us, and Privacy Statement. By clicking "Join", you confirm that
you have read and agree to our updated terms.
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[f'you don’t see a dialog, click Launch Meeting below

By joining a meeting, you agree to our Terms of Service and Privacy Statement

Launch Meeting

Don’t have Zoom Client installed? Download Now
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